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ABSTRACT

Ever since the European Union (EU) extended its competences to the field of armaments, it
has faced a persistent dilemma: how to involve (or not) entities from third countries in the
programmes it has launched to support cooperation among its Member States? In particular,
how should it include entities from NATO allies that are not EU members? Each time the EU
introduces a new initiative in this area, the question inevitably resurfaces at the negotiating

table, provoking intense debate.

This article examines how the concept of design authority has entered the discussion and
analyses the challenges it raises. It also focuses on the new elements that the SAFE programme
introduces regarding eligibility. Through SAFE, the EU could potentially involve third countries
and their entities in its joint procurement schemes, provided they demonstrate strategic
proximity to the EU. However, interested third countries would have to sign bilateral
agreements with the EU to define the terms of association of their entities, as well as the
standards applicable to the goods acquired and the guarantees to be provided in terms of

security of supply.

At a time when the United States’” NATO and Asian allies are beset by uncertainty due to
Donald Trump’s erratic policies, does the EU intend to extend its traditional normative
influence to the armaments sector? And how does the notion of design authority fit into this

picture?

Keywords : European Union | Defence | Defence Industry | Design Authority | SAFE




POLICY PAPER

INTRODUCTION

Ever since the European Union (EU) extended its competences to the armaments sector, it has
been confronted with a recurring dilemma: how to involve—or not—entities from third
countries in the programmes it has established to foster cooperation among its Member
States. In particular, how to include those from NATO allies that are not members of the EU.

With each new initiative launched by the Union in this field, the issue inevitably returns to the
negotiating table, sparking stormy debates and complex discussions. This was already the case
in the late 2010s, when the European Defence Fund (EDF) and Permanent Structured
Cooperation (PESCO) were being developed. The dilemma re-emerged in 2023, when war
broke out in Ukraine and the EU created two transitional instruments to support industrial
ammunition production (ASAP) and joint arms procurement (EDIRPA). And it remains a topical
concern today, as the Security Action for Europe (SAFE) loan programme has just been
adopted and negotiations are under way for the adoption of the European Defence Industrial
Programme (EDIP).

This study will examine the eligibility criteria for third-country entities of the main EU

programmes to support the defence industry, namely :

Acronym Type of
Programme Duration Supported activities
(date) assistance
EDF Long
European defence fund Subsidies Research and development
(2021) term
European defence industry
EDIRPA Short o ) o
through common . Subsidies Joint acquisitions
(2023, expired) term
procurement
Act in Support of ASAP Short Ammunition (and missile)
Subsidies
Ammunition Production (2023, expired) term production
) ) SAFE Mid- ) o
Security action for Europe Loans Joint acquisitions
(2025) term
) ) Joint acquisitions, military
European defence industrial EDIP Long . ) .
L Subsidies production, supply chain,
programme (under negotiation) term o
other ...

It is true that the question of associating entities from third countries is far from insignificant.
It concerns existential issues for the EU, touching upon its strategic autonomy, its sovereignty,
and the very nature of the integration process itself. To be sovereign and strategically
autonomous, European countries cannot depend on military imports—particularly when
these are subject to usage restrictions, re-export controls, or supply chains that are beyond

their control.
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On the other hand, however, the purchase of American defence systems has long been
perceived in Europe as a way of acquiring high-performance equipment, while also cementing
the transatlantic relationship and strengthening US security guarantees on the continent.
These guarantees may have been called into question by Donald Trump, but several EU
countries still rely on them nonetheless. Added to this is the age-old question of the British
and their relationship with the Union. At a time when the Russian threat and a potential
American disengagement loom large over the continent, many believe that London and
Brussels should step up their military cooperation, and that the EU should open its defence-
industrial programmes to companies based across the Channel.

For their part, London and Washington are seeking to gain an advantage in this debate and
are not hesitating to exert pressure on their European partners to that end. For the United
States in particular, the opening up of European programmes to their companies offers a form
of continuity in a context where they already hold a dominant position in the defence market
— notably in the highly strategic sectors of aerospace and space — and where they play a
central role in setting standardisation norms through NATO.

In the face of these complex and at times contradictory challenges, it is fair to say that the
eligibility rules of the EDIP and SAFE programmes have become a source of division and
misunderstanding among Member States. The relatively strict provisions adopted under the
European Defence Fund (EDF) in 2021, in particular, have since been called into question. After
all, in 2021, when the EDF was established, the geopolitical context was entirely different.

FROM EDF TO EDIRPA AND ASAP: INCREASINGLY FLEXIBLE
ELIGIBILITY RULES

When the EU adopted the regulation establishing the European Defence Fund in 2021, high-
intensity war had not yet broken out in Ukraine. Admittedly, Europeans had already expressed
their intention to strengthen their military capabilities, but the need to rearm was not yet
regarded as particularly urgent. There was no real rush. The context in which EDIRPA and ASAP
emerged, by contrast, was entirely different.

Stricter rules for the European Defence Fund

The rules established for involving entities from third countries in the Fund reflect the still
relatively calm geopolitical situation of 2021. The European Defence Fund stipulates that only
entities established within the Union or in an associated country (Norway) are automatically
eligible for its funding. Exceptions, however, are provided for subsidiaries. Those located on
European soil but owned by a third country may access Fund financing, provided that the
Member State (or associated country) in which they are based offers guarantees that their
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management structure is European. The host Member State must also ensure that intellectual
property, political control—particularly over exports—and sensitive information resulting
from the funded action remain within the EU* .

Contrary to what some believe, entities from allied countries have not been excluded from EU
cooperation programmes. The doors of EDF-funded consortia have been opened to their
subsidiaries and joint ventures, albeit subject to the conditions outlined above. These
conditions reflect a cardinal principle for the EU: sovereignty over the products developed
with its funding must remain in the hands of the Member States.

Although cardinal, this principle was not well received by the United States? and the United
Kingdom, who saw it as protectionist. Anglo-Saxon countries would have preferred that
entities from non-EU NATO members—or at least their subsidiaries based in Europe—be more
closely associated with the EDF. However, the intense lobbying efforts undertaken in Brussels
in this regard at the end of the 2010s did not succeed. The fact that the Union was able to
withstand this pressure and impose the association conditions outlined above is due to two
specific characteristics of the Fund, which lend themselves to the adoption of strict eligibility
rules.

The first is that the European Defence Fund is not a programme for the production or
procurement of weapons systems. It is dedicated exclusively to the research and development
(R&D) of military technologies. As such, it is likely to generate intellectual property, which
raises particularly acute sovereignty concerns over the final product. The intellectual property
generated must be protected. By adopting strict eligibility rules, the EU has simply sought to
ensure this protection, in line with the principle that European taxpayers’ money should
support the European defence industry. It is worth recalling in this regard that the EDF pursues
a long-term objective: to strengthen the EU’s strategic autonomy, which presupposes control
over the sovereignty of the weapons available to its Member States.

The second characteristic of the EDF that led Member States to opt for strict eligibility rules
lies in the fact that, by targeting research and development, the instrument is designed to
deliver effects over the long term. It was not created to address immediate and pragmatic
needs such as those that arose with the war in Ukraine. By focusing on a structural and long-
term goal it was consequently easier to impose strict sovereignty-related conditions on third-
country entities seeking access to the EDF.

1See artt. 10, 22 and 25 of Regulation EU 2021/697 of 29 April 2021 establishing the European Defence Fund.
2 Letter sent on 1 May 2019 by Ellen M. Lord, U.S. Under Secretary of Defense, and Andrea L. Thompson, U.S. Under Secretary
of State, to Federica Mogherini, High Representative of the Union for Foreign Affairs and Security Policy.
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Looser rules for the ASAP and EDIRPA programmes

By contrast, the EDIRPA and ASAP programmes respond to different needs and to a far more
deteriorated geopolitical context than that of the EDF. First and foremost, EDIRPA and ASAP
are not intended to generate intellectual property, unlike the Fund, as they aim to support
joint procurement and the industrial production of ammunition. The products financed under
these programmes already come with well-established intellectual property rights. As such,
there is no need for specific protection in this regard.

Moreover, both programmes were conceived in an emergency context brought about by the
war in Ukraine. Russia’s aggression fundamentally changed the situation, creating an urgent
need to produce and procure equipment swiftly, both to support Kyiv and to replenish the
stockpiles of European armed forces. EDIRPA and ASAP were thus designed as transitional
programmes intended to respond to the immediate and dramatic realities of the moment.
Strategic autonomy is not their primary objective.

As a result, the issue of eligibility criteria was approached differently, leading the EU to opt for
a broader openness to entities from third countries. Foreign subsidiaries based within the EU
(orin an associated country) can therefore be more easily included in consortia funded under
EDIRPA and ASAP. These subsidiaries are considered automatically eligible if they have
undergone screening in accordance with Regulation (EU) 2019/452 on foreign direct
investment (whereas the EDF does not provide for any such automatic eligibility for
subsidiaries)®. Furthermore, subsidiaries that have not undergone such screening may
nevertheless be eligible, provided that they themselves offer a range of security assurances to
the EU (whereas under the EDF, it is the Member States in which the subsidiaries are
established that must provide such guarantees). Finally, with regard to EDIRPA, the EU has
also stipulated that co-financing for joint procurement shall apply only to military equipment
for which at least 65% of the component costs originate within the Union (for further details,
see the annexed table)*.

* k %

The eligibility issues surrounding SAFE and EDIP, however, are of a different nature. These two
programmes are intended to consolidate and sustain the capabilities the EU has acquired

3 Regulation (EU) 2019/452 establishes a framework for screening foreign direct investment (FDI) within the EU, with the aim
of protecting Europe's strategic assets. It establishes a three-stage cooperation mechanism between the Member States and
the European Commission:

- Member States shall notify the other Member States and the Commission of FDI subject to filtering,

- The other Member States may submit comments and the Commission may issue an opinion,

- Member States remain free to take the final decision on filtering.
4 See Art. 10 of EU Regulation 2023/1525 of 20 July 2023 on support for ammunition production (ASAP) and artt. 8-10 of EU
Regulation 2023/2418 of 18 October 2023 on the establishment of an instrument to strengthen the European defence
industry through joint procurement (EDIRPA).
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through ASAP and EDIRPA. They are therefore not of a transitional nature. Alongside the EDF,
they are instead expected to form the backbone of the EU’s defence industrial policy in the
years ahead.

In this context, some countries, such as France, sought a return to stricter eligibility criteria
inspired by the EDF, in line with a strategic autonomy approach. It is in response to this need
that the notion of a European design authority emerged.

EDIP ELIGIBILITY CRITERIA AND THE CONCEPT OF A EUROPEAN
DESIGN AUTHORITY

In its initial proposal, dated March 2024, the European Commission remained vague on the
eligibility criteria for the EDIP programme, fully aware that this politically sensitive issue would
be the subject of intense negotiations between European capitals®. It was not wrong: the
negotiations proved to be particularly difficult.

The debate on EDIP's eligibility criteria

Initially, several Member States wished for EDIP’s eligibility criteria to be modelled on the
provisions established under the transitional EDIRPA programme. It is worth recalling that the
EDIRPA regulation stipulates, among other things, that EU funding may only support joint
procurement of military equipment with a minimum of 65% of components originating in the
EU. The European Parliament, however, has proposed raising this threshold to 70%.°

Nevertheless, the question of the required percentage of European components does not
resolve everything. It presents two major challenges for Europeans. The first concerns how
the threshold should be calculated. In the EDIRPA regulation, the 65% threshold refers to the
value of the components within the finished product, yet no specific methodology for
calculating this value has been established. The complexity of modern weapons systems—
comprising a multitude of components sourced globally, some of which may even travel back
and forth between countries during production—risks making any calculation of the unit value
of a component highly uncertain.

The second issue lies in the fact that requiring a certain percentage of components to originate
from the EU does not, in itself, guarantee that the intellectual property of the product in
guestion is European, nor that Europeans have full sovereignty over it. The 65%-35% rule, for
instance, may not be sufficient to shield equipment funded under EDIP from the scope of the

5 See articles 9 and 10 of the proposal for a regulation COM(2024) 150 final of 5 March 2024 establishing the European
Defence Industry Programme and a framework of measures to ensure the timely availability and supply of defence products
('EDIP").

6 EP Report on the proposal for a regulation of the European Parliament and of the Council establishing the European Defence
Industry Programme (‘'EDIP').
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US ITAR (International Traffic in Arms Regulations) regime. It would be enough for certain
American components to be included in a weapons system for European actors to require
authorisation from Washington in order to export it—even if the component in question was
manufactured in Europe by a company under US control. Moreover, the product in question
could be subject to use restrictions in the event of a conflict. The 65%-35% rule, on its own,
would also not prevent EDIP from funding a defence product manufactured on EU soil but
produced under a licence granted by a third-country entity. Nor would it exclude support for
activities carried out by foreign subsidiaries established within the Union. It is worth recalling
in this regard that both EDIRPA and ASAP can fund entities under third-country control,
provided they have been subject to screening in accordance with Regulation (EU) 2019/452
on foreign direct investment.

What design authority means and what it entails

European defence firms have therefore called on the EU authorities to complement the 65%-
35% rule with an additional criterion: they want EDIP funding to go exclusively to products for
which the design authority is European. While the European Parliament immediately backed
this proposal, Member States were divided. Before addressing these divisions in the following
paragraph, it is important to clearly understand what the term design authority means—and,
above all, what it entails.

The notion of design authority must be distinguished from that of prime contractor, as the two
roles are different, even if they are sometimes confused. The prime contractor is responsible
for managing and ensuring the execution and compliance of the work required to complete a
project or programme. This includes coordinating, implementing and overseeing all technical
aspects of the project in line with the specifications set by the client, i.e. the Member States.

The design authority, by contrast, represents something more. It must possess both the legal
and technical capacity to substitute components and make technological choices’. In other
words, a design authority has the capacity to make decisions about the weapons system in
guestion without being subject to restrictions regarding the definition, adaptation, or
evolution of the product. The European Parliament has proposed the following definition in
this regard: “Design authority’ means the entity that has the legal authority and the ability to
decide, without restrictions by non-associated countries or by non-associated country entities,
on the definition, adaptation and evolution of the product’s design, based on the necessary
ownership of IP rights and mastery of technologies, including the legal authority to substitute
or disintegrate the components subject to restriction by non-associated countries or by non-

7 Definition provided by an official of the Ministry of the Armed Forces.
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associated country entities with alternative and restriction-free components originating in the
EU"3,

Admittedly, the roles of prime contractor and design authority may coincide. However, a
prime contractor does not automatically possess the legal power to alter technological
choices, nor does it systematically hold the intellectual property rights to the technologies
used. Likewise, an entity that holds intellectual property rights does not necessarily possess
the know-how or technical capabilities required to substitute components or adapt
technological choices. The concept of design authority thus brings together both the
ownership of intellectual property and the technical mastery necessary to modify and evolve

a product freely, without dependence on external actors.

L. Technical capacity Legal capacity
Intellectual Coordination and
. . replace replace
property implementation
components components
Prime contractor Not automatic Automatic Not automatic Not automatic
Design authority Automatic Not automatic Automatic Automatic

The design authority principle, in other words, has been designed to support the European
defence technological and industrial base (EDTIB) and to reduce critical dependencies. In this
respect, it is inspired by the approach adopted in 2021 by the EDF, which was then partially
toned down in 2023 with the adoption of ASAP and EDIRPA.

THE POSITIONS AND ISSUES BEHIND THE CONCEPT OF DESIGN
AUTHORITY

Ultimately, the issues underlying the introduction of the notion of a European design authority
can be summed up by the following question: should the EU restrict its funding to the
production or procurement of military equipment that is designed, developed, and technically
mastered by European industry—and therefore by EU Member States—or can it also support
the procurement and production of equipment whose intellectual property and technical
know-how lie in the hands of non-EU actors?

8 Art. 7(a) of the text proposing the amendments adopted by the EP's SEDE (defence) and ITRE (industry) committees on the
Commission proposal for a regulation establishing the European Defence Industry Programme (EDIP).
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Arguments against introducing the European design authority notion

Those who believe that EDIP should also fund equipment not necessarily produced by an
entity under the control of an EU Member State do in fact recognise that EU funds should
prioritise European sovereignty. However, they argue that short-term needs—driven by the
war in Ukraine and the risk of a broader conflict in Europe by 2030—must also be taken into
account. Faced with the urgent need to replenish stockpiles as quickly as possible to deter
Russian aggression and continue supporting Ukraine, they argue that the EU should also be
able to consider solutions whose intellectual property is not European—at least in the short
term. This perspective is based on the premise that the European Defence Technological and
Industrial Base (EDTIB) is not always in a position to meet Europe’s most pressing needs. As
such, EDIP should remain open to options from allied countries such as the United States, the
United Kingdom or South Korea.

This position is primarily supported by Central European and Baltic Member States, which
perceive the Russian threat as more immediate and acute than their Western European
partners. These countries seek to close their capability gaps by purchasing the weapons they
need wherever they are available—and as quickly as possible. Above all, they hope that doing
so will help persuade the United States to maintain its security guarantees on the continent,
or at the very least for their own countries. In short, by buying American, they hope to placate
a turbulent ally such as Donald Trump. This hope, moreover, is shared to some extent in
Germany.

In addition, Central and Eastern European EU Member States generally lack a significant
defence industry and fear they may not be well placed to benefit from Union funding. They
tend to view the concept of design authority as a mechanism designed primarily to benefit
Western European industry. This perception is, in fact, shared by a countries like Italy and
Sweeden, whose defence sectors are closely integrated with that of the United Kingdom and
the United States. Rome and Stokholm are wary of a potential Franco-German dominance on
the continent. They therefore views any opening towards the Atlantic or the Channel as a
potential counterbalance to Paris and Berlin initiatives that could end up sidelining their
companies.

Over time, however, Poland’s position warrants a more nuanced analysis. At this stage,
Warsaw is firmly opposed to the introduction of the design authority concept in EDIP. Poland
currently has limited domestic design capabilities in the defence sector, and its priority is to
procure off-the-shelf foreign equipment—on the condition that such acquisitions come with
substantial technology transfers to help build its own industrial base. Poland’s interest in
Korean equipment is emblematic in this respect, as South Korea has relatively flexible
legislation regarding technology transfer. At the same time, Poland considers itself a country
facing an existential threat. From this perspective, it is well aware that in the long term, it will
have to rely primarily on itself for its defence. History has played too many cruel tricks on

9
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Poland for it to place its hopes entirely in any ally—whoever that may be. In the longer term,
once Poland has benefited from sufficient technology transfers and has built a solid defence
industrial base, it is likely to become more receptive to the concepts of design authority and
European preference.

In favour of introducing European design authority notion

On the other front, those, such as France, who consider that the EDIP eligibility rules should
be stricter and should be based on the concept of design authority, put forward three main
arguments:

1. Breaking a vicious circle — Firstly, they aim to prevent European taxpayers’ money
from ending up in the hands of non-European companies, thereby reinforcing
competition to the detriment of the EDTIB. By introducing the notion of design
authority, the EU could also break the vicious circle created by short-term logic—one
that would condemn Europeans to long-term dependency by stifling the development
of their own defence industry.

2. Production capacity under pressure from the United States - Secondly, some experts
note that the European industry is not the only one to have limits on its capacity to
increase production rates in the short term in order to meet the needs dictated by the
Russian threat. The US military industry is also reported to be struggling®. there is no
guarantee that by funding non-European production, Europeans would automatically
obtain the capabilities they need more quickly than by supporting their own EDTIB. In
the event of production bottlenecks driven by increased demand, American companies
are likely to prioritise supplies for their own country over those intended for foreign
clients. Their supply chains—also under considerable strain—will systematically favour
Washington’s needs. Finally, it must not be forgotten that should a major crisis
involving the United States erupt in the Middle East (e.g. Israel-Iran, the Red Sea) or
in the Asia-Pacific region (e.g. Taiwan, the Korean Peninsula, the South China Sea,
Taiwan), European capability requirements would fall to the bottom of the delivery
gueue for American suppliers.

9 - Louise Souverbie, "The U.S. Industrial Defense Strategy after Ukraine', IRIS Note, 20/04/2024.

- Daniel Fiott, "Security of Supply: How Can the EU Help Ensure Defence Preparedness?", VUB-CSDS, 3/9/2024.

- Alexandr Burilkov Juan Mejino-Lépez Guntram B. Wolff, "The US defence industrial base can no longer reliably supply
Europe", Bruegel Institute, 18/12/2024.

- Seth G. Jones, "The U.S. Defense Industrial Base Is Not Prepared for a Possible Conflict with China", CSIS study, January 2023.
- Eric Lipton, "From Rockets to Ball Bearings, Pentagon Struggles to Feed War Machine", The New York Times, 24 March 2023.
- Congressional Research Service, "The U.S. Defense Industrial Base: Background and Issues for Congress", (Washington: CRS,
October 2023).

10
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3. The need to retain sovereignty over weapons — Finally, the third argument in favour
of strict eligibility rules for EDIP is arguably the most important, as it is based on a
fundamental strategic observation. The war in Ukraine has taught us that a country
must always retain full sovereignty over the weapons it uses to defend itself. Although
Ukraine has received substantial quantities of Western military equipment, it does not
enjoy sovereign control over its use. NATO countries have imposed restrictions on how
this equipment may be employed, significantly limiting Kyiv’'s operational flexibility.
Similarly, American weapons systems—or systems containing American
components—may also be subject to conditions of use and operational restrictions.
Moreover, their re-export cannot take place without prior authorisation from
Washington, under the ITAR regime. Can we imagine a scenario in which, in the event
of Russian aggression against a Baltic State, Europeans must first obtain permission
from the United States before using EU-funded weapons to defend themselves? Or
that they would need the consent of someone like Donald Trump before transferring
such weapons to another Member State under attack?

THE ORIGINALITY OF THE SAFE PROGRAMME: A COMPROMISE AND
A NEW AMBITION?

The SAFE programme partly builds on the eligibility criteria of EDRIPA, although it
subsequently introduces greater flexibility. The rule stipulating that the costs of components
originating from non-EU/NO/Ukraine countries must not exceed 35% of the total cost of the
relevant components is upheld, albeit with some nuances. However, SAFE also introduces
provisions regarding subcontractors. Subcontractors from non-EU/NO/Ukraine countries may
be eligible if they account for between 15% and 35% of the contract value, provided that their
contractual relationship with the prime contractor is pre-existing or that the latter undertakes
to assess, within two years, the feasibility of an alternative within the EDTIB.

Beyond the technical nature of these provisions, and the likely difficulties in applying them in
practice, the SAFE programme also introduces two other major innovations in terms of
eligibility, which are of particular interest here.

A partial implementation of the concept of design authority?

The first innovation lies in the fact that the concept of European design authority appears
indirectly in the SAFE programme, even though the term itself is not explicitly used. Article
16.9 of the regulation states more precisely that: “Contractors [of acquisitions benefiting from
SAFE loans] shall have the ability to decide, without restrictions imposed by third countries or
by third-country entities, on the definition, adaptation and evolution of the design of the

10 Art. 16.4 of the regulation (EU) 2025/1106 of the Council on SAFE instrument.

11
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defence product procured, including the legal authority to substitute or disassemble
components that are subject to restrictions imposed by third countries or by third-country
entities"*!.

This provision, which more or less corresponds to the definition of design authority, does not,
however, apply to all categories of weapons. The EU intends to enforce it only in cases where
its loans are used to support the procurement of complex military systems, which are of
particular importance for promoting strategic autonomy. By contrast, when joint acquisitions
concern less complex equipment needed urgently in light of the current geopolitical context,
the principle of a European design authority does not apply.

The SAFE programme distinguishes between two categories of military equipment that may
be supported by EU loans:

1. Category 1is for weapons whose design authority does not have to be European, i.e.?:
- Ammunition and missiles,
- Artillery systems and deep precision strike capabilities,
- Land combat capabilities and their support systems (including soldier equipment
and infantry weapons),
- Small UAVs (NATO Class 1) and related anti-UAV systems,
- Protection of critical infrastructures including in the cyber and telecom sectors,
- Military mobility and counter-mobility.

2. Category 2 includes weapons that must have a European design authority:
- Air and missile defence,
- Surface and underwater maritime capabilities,
- NATO Class 2 and 3 UAVs and related anti-UAV systems,
- Strategic catalysts (strategic airlift, in-flight refuelling, C4ISTAR systems, space
assets and services, etc.),
- Protecting space assets,
- Artificial intelligence and electronic warfare.

The identification of two distinct categories of armament, each with differentiated eligibility
rules, represents the outcome of a delicate compromise between, on the one hand, those
who believe that SAFE loans should allow the possibility to purchase equipment produced in
Europe under licence from third-country entities, and, on the other hand, those who wish to
prioritise products under the control of the EDTIB.

11 Artt. 16 and 17 of the Proposal for a Regulation COM(2025) 122 final of 19 March 2025 establishing the instrument "Acting
to safeguard Europe's security by strengthening the European defence industry" ("SAFE instrument").

12 Artt. 1 and 16.9 of Regulation COM(2025) 122 final of 19 March 2025 establishing the instrument "Acting to safeguard
Europe's security by strengthening the European defence industry" ("SAFE instrument"), as amended by COREPER.
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This compromise reflects a debate that had already been heated during the adoption of the
EDIRPA programme in 2023. At the time, Germany and the Netherlands advocated for the
possibility of acquiring, with EU funds, American weapons produced under licence in Europe
— such as STINGER missiles. France, for its part, argued for restricting EU support to
equipment whose intellectual property was held by European actors. This fault line re-
emerged in exactly the same way during the discussions on SAFE and EDIP.

The solution proposed by the Commission and endorsed by the Member States under SAFE
nevertheless raises questions. Missiles, for instance, appear among category 1 products, and
as such they are not necessarily required to comply with the principle of European design
authority. Yet missiles are, by nature, complex weapon systems and should therefore arguably
fall under category 2. The fact that they do not suggests that, at times, the compromises the
EU is compelled to reach in order to reconcile diverging national interests stray significantly
from the political principles and objectives it has set for itself — to the point of contradicting
them.

An open door—provided agreements are signed with the EU

In addition to implicitly and partially introducing the notion of design authority, the SAFE
programme features another particularly original element in terms of eligibility. At first glance,
SAFE appears simply to mirror the rules set out in EDIRPA and ASAP. The participation of third-
country subsidiaries established within the EU is subject to the same principles: such entities
may be eligible if they have undergone screening under Regulation (EU) 2019/452 on foreign
direct investment (FDI), or if they themselves provide a series of guarantees to the EU.
Moreover, like EDIRPA, SAFE requires that products procured with the help of EU loans must
contain a minimum of 65% EU-origin components.

However, the European Commission is proposing something further regarding SAFE’s
eligibility rules. It suggests broadening their scope in the future to include not only Ukraine
and associated countries (Norway), but also “like-minded countries”*3. For the EU, these
countries are:
° Those in the process of joining or potential candidates for membership and
. Those which have concluded a security and defence partnership with the EU under
the Common Security and Defence Policy (CSDP)*4 .

These two categories of potential partners are not, however, eligible to benefit from EU loans.
They may nonetheless participate in joint procurements launched under SAFE—provided, of
course, that they contribute financially. To do so, they must first sign bilateral agreements
with the EU, setting out the terms under which their entities and companies could be eligible

13 |bid, art. 17.1.

14 The EU has signed such partnerships with seven countries: Norway, Moldova, Northern Macedonia, Albania, South Korea,
Japan and, most recently, the United Kingdom. Negotiations are underway with Canada. The EU is also considering signing
an agreement with India.
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to take part in joint acquisitions co-financed through SAFE loans. These agreements should
also define a range of additional measures, particularly in the areas of standardisation and
interoperability of the equipment to be procured. It is also foreseen that they will include
provisions aimed at ensuring the security of supply for the components of the procured
systems.

In light of these rules, SAFE may appear at first glance to be the most open of all EU
programmes towards third countries. Behind this openness, however, one can discern a
broader strategy aimed at positioning the EU at the centre of a new regulatory hub in the field
of defence industry. The possibility of encouraging third countries—European or otherwise—
to sign bilateral agreements with the EU could represent indeed a major strategic asset. These
agreements are not expected to be negotiated solely with countries that share the EU’s values.
They are also, and above all, likely to be pursued with countries that demonstrate strategic
proximity to the Union.

This approach is aimed primarily at the United Kingdom, with which the EU has just signed a
security and defence partnership paving the way for a bilateral agreement under SAFE. But it
may also be of interest to non-European allies, such as Canada, which is likewise in the process
of negotiating a similar partnership. Like the EU Member States, both Ottawa and London
have been deeply unsettled by Donald Trump’s stance towards Vladimir Putin’s Russia. And
they could be even more so if the United States were to annex Greenland without Denmark’s
consent. The EU’s openness to third countries is therefore particularly noteworthy in terms of
its timing. Does the EU intend to offer its partners, who are just as disillusioned as it is, an
alternative to American industrial domination in the defence sector? Is it seeking to extend its
traditional regulatory power to an area from which, until a few years ago, it was effectively
excluded?

At this stage, it is still too early to answer these questions definitively. Much will depend on
whether Member States are genuinely willing to play the EU’s regulatory card in a field as
sensitive as the defence industry. Considering the attachment of some to the illusion of
national sovereignty, and the continued reliance of others—against all odds—on Washington
to guarantee their security, there is reason for doubt. Nonetheless, at a time when
democracies in Europe, Asia and Oceania are increasingly disoriented by the strategic
direction taken by the United States, the idea of making third-country participation
conditional on a degree of strategic and regulatory alignment with the Union appears far from
meaningless.
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PROBLEMS AND POSSIBLE SOLUTIONS

Through the SAFE programme, the EU may have found a way to square the circle in resolving
the thorny issue of eligibility criteria. To do so, it puts forward two key proposals:

1. On the one hand, it agrees to apply the principle of a European design authority to EU
programmes—but only partially, and depending on the type of weapons concerned.

2. On the other hand, it proposes signing bilateral agreements with allied countries
wishing to take part in its programmes, provided they demonstrate strategic proximity
to the Union and share its values, interests—and, above all, its standards.

These compromises, conjured up by the General Secretariat of the European Commission, are
undeniably original. They allow the EU to move forward. However, they also have their
limitations, as illustrated in the case of missiles. Moreover, they do not resolve all the
outstanding issues — far from it. Doubts remain, particularly in relation to the EDIP
programme, which, at the time of writing, has not yet been adopted and whose eligibility
criteria therefore still need to be defined.

About a design authority only partially applied

The idea of foregoing the notion of a European design authority to facilitate the acquisition of
less complex weapons that Member States may require in the short term is certainly justified
by the Russian threat. However, the same objective could arguably be pursued through other
means. Using SAFE—and especially EDIP—for this purpose raises concerns in terms of
strategic autonomy.

SAFE and EDIP are structuring programmes, in the sense that they are intended to form the
foundation of the Union’s long-term defence industrial policy. By opening them up to third-
country entities in the name of short-term needs, there is a risk that this openness will become
entrenched over the longer term. As a result, EU Member States would not be incentivised to
address the current capability gaps they face in response to the Russian threat.

To reconcile short- and long-term needs, it would therefore be preferable for the EU to meet
its immediate requirements which the BITDE is unable to answer through other instruments,
rather than through EDIP and SAFE. One possible approach would be to temporarily extend
the EDIRPA and ASAP programmes, and to replenish their budgets by several hundred million
euros. Since these initiatives are designed to respond to short-term challenges and feature
more flexible eligibility criteria, they would be more appropriate for this purpose. This would
at least allow the EDIP programme to retain stricter association criteria and focus on the
longer-term objective of strategic autonomy.
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Alternatively, another option could also be considered. The EU could incorporate the notion
of design authority into the EDIP, while providing for an exception. This exception would be
triggered only if the EDIP were compelled to fund a product whose design authority is not
European, due to the lack of an alternative offered by the EDTIB. In such a case, the
Commission should then automatically commit to simultaneously funding a project aimed at
developing a fully European alternative in the longer term through the EDF. In other words,
the Commission should adopt compensatory measures to ensure that the EDTIB is able, in the
coming years, to produce what it is currently unable to deliver.

About SAFE's bilateral agreements with third-country entities

The second approach—under which the EU would, in the context of SAFE, sign agreements
with third countries to negotiate association conditions on a case-by-case basis—undoubtedly
represents a significant innovation. As examined in the previous paragraph, it could position
the EU as a new autonomous regulatory hub in the defence sector, provided, of course, that
Member States are willing to embrace this role. However, for this to materialise, the Union
must still clarify a crucial point: what will become of the notion of design authority within the
framework of these bilateral agreements? Will it be abandoned, or will it be integrated?

The SAFE programme remains ambiguous on this issue. It merely states that the bilateral
agreements must define: “The rules related to restrictions imposed by third countries or by
third country entities, on the definition, adaptation and evolution of the design of the defence
product procured with the support of the SAFE instrument”*>. In other words, the EU is

deferring any decision on the concept of design authority to future negotiations with its allies.

These bilateral agreements will therefore need to be carefully negotiated if the EU is to
continue pursuing its objective of strategic autonomy. The challenge is certainly not to replace
dependence on the United States with dependence on another country. When negotiating
such agreements, the Union must be in a position to impose the notion of a European design
authority on its partners—or, at the very least, to ensure that the full sovereignty of its
Member States over the weapons concerned is not compromised. To that end, it must also
secure firm guarantees regarding the resilience and security of supply chains.

15 Article 17.2(d) of Regulation COM(2025) 122 final of 19 March 2025 establishing the SAFE programme, as amended by
COREPER.
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CONCLUSIONS

The pace of the EU’s defence industrial policy is being set by Moscow and Washington. In
negotiating the eligibility criteria for the SAFE and EDIP programmes, EU Member States find
themselves torn between two types of needs, which they often perceive as contradictory. On
the one hand, short-term needs—driven by the Russian threat—push most Member States to
acquire the weapons they require as quickly as possible, wherever they are available. On the
other hand, long-term needs—prompted by the likely future withdrawal of the United States
from the European continent—encourage them to become more strategically autonomous by
seeking to produce their own weapons.

Yet the tension between the short and the long termis not, in itself, irreconcilable. As explored
in the previous paragraph, compromise solutions do exist that would allow the EU to meet
both sets of demands. Why, then, are negotiations on the association of third-country entities
invariably so lengthy and fraught? And why are the compromises reached always so
complex—sometimes to the point of being nearly unreadable or even unenforceable?

To answer these questions, one must look deeper. Divisions among Europeans appear to
conceal deeper, more existential fractures that the EU has been burdened with ever since it
extended its competences into military affairs. Ultimately, beneath the debate over eligibility,
the real issue is not so much the short-term versus long-term dichotomy. At the heart of the
controversy lies the notion of European strategic autonomy and, by extension, the nature of
the transatlantic relationship and the Union’s sovereignty project. These questions have never
enjoyed consensus within the EU. And indeed, how could they, given that the Member States
themselves lack clarity on the matter? Some of them ardently defend the notion of European
sovereignty, yet subsequently resist the idea of transferring more competences to Brussels to
meaningfully pursue that goal. Others are clearly only pretending to have grasped the fact
that, sooner or later, the Americans will no longer come to their defence—since in practice,
they continue to wilfully ignore the issue of strategic dependencies. In such a context, any
compromise on eligibility is inevitably difficult to achieve and bound to be convoluted.
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APPENDIX: RULES GOVERNING THE ELIGIBILITY OF ENTITIES AND COMPANIES FOR EU DEFENCE

INDUSTRY SUPPORT PROGRAMMES

Program. General rule

Exceptions

Only entities established in the EU or in an associated country (Norway) are

automatically eligible. Their infrastructure, assets and resources must be

Subsidiaries of a third country that are established in EU/NO territory may access funding
from the EDF if the Member State (or associated country) in which they are located provides

guarantees that:

e The management structure is European. If this is not the case, the Member State where

EDF6 | oo EUY . . hei . the subsidiary is based must demonstrate that the entity controlling the subsidiary is not
ocated on EU/Norwegian territory, as must their executive management in a position to hinder or restrict the subsidiary’s activities in relation to the successful
structures. No third country may exercise control over the entity or impose any implementation of the action.
restrictions on it. e Intellectual property, political control (particularly over exports), and sensitive
information resulting from the action will remain within the EU.
e The fundamental interests of the EU and the objectives of the EDF will not be
compromised.
Entities established in the EU/NO that have not been filtered via the FDI Regulation (EU)
Entities established in the EU/NO which have management structures in the 2019/452 may be eligible if the following guarantees, approved by the EU/NO State in which
EU/NO and which meet these two conditions are eligible: the company is established, are made available to the Commission:
ASAPY e They are not subject to any controls by third countries. * The Union's interests will be protected.

e They have been screened under the Foreign Direct Investment (FDI)
Regulation (EU) 2019/452 and when necessary they have been subject to
mitigation measures.

e The principal recipient will be able to carry out the action without any restrictions
concerning its own infrastructures and assets, its own intellectual property and its know-
how.

e The third country will not have access to sensitive information and the employees involved
in the action have national security clearance.

16 Artt. 9, 10, 20, 22 and 25 of EU Regulation 2021/697 of 29 April 2021 establishing the European Defence Fund.
17 Art. 10 of EU Regulation 2023/1525 of 20 July 2023 on support for the production of ammunition (ASAP).
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Contractors and subcontractors from whom EU/NO countries carry out joint procurement
that have not been screened via Regulation (EU) 2019/452 are eligible if they provide

guarantees verified by the Member State where they are established. These guarantees may

Defence products for which the cost of components originating in the EU/NO is e (resed o = sEmdErame model mroded by e Cemmisstan, Thsy aaver:

not | han 65% of th im I f the final pr re eligible for . . .
ot less than 65% of the estimated value of the final product are eligible fo e Protection of the Union's interests.

joint procurement financed by EDIRPA. No components from third countries e The undertaking that the third country which controls the contractor or subcontractor
may be contrary to EU interests. participating in the joint acquisition may not limit or restrict the performance of the order.
e The third country will not have access to sensitive information and the employees involved

) ) in the action have national security clearance.
EDIRPALE Contractors and subcontractors must be established in the EU/NO and have
their executive management structures there. To be eligible, they must also If there are no alternative solutions in the EU/NO, and in emergencies, the infrastructure of

meet these two conditions: contractors and subcontractors may be located in a third country, provided that such use is

e They are not subject to third country control.

e They are subject to third country control but have been screened in
accordance with the FDI regulation (EU) 2019/452 and when necessary they
have been subject to mitigation measures. The infrastructure must be in the | There may nevertheless be restrictions imposed by third countries in exceptional cases,

EU/NO. where the urgency [of the war in Ukraine] so requires and the defence product in question is

not contrary to the interests of the Union and that no restrictions are imposed.

of critical importance. However, the product must have been used before 24 February 2022

and Member States acquiring it must undertake to study alternative solutions.

18 Artt. 8-10 of Regulation EU 2023/2418 of 18 October 2023 on the establishment of an instrument to strengthen the European defence industry at the disposal of the European Defence
Agency.
through joint acquisitions (EDIRPA).
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Measures initially proposed by the Commission and under negotiation :

The exceptions can be grouped into 2 major cases (any reference to the EU here extends to

"associated countries"):

1. Infrastructure of an EU entity in a third country.
When the recipients of EDIP grants do not have the necessary infrastructure to carry out the

project in the EU, they may use infrastructure in third countries. However, this must not be to

the detriment of the Union and MSs interests and of the objectives of EDIP.

Measures initially proposed by the Commission and under negotiation : 2. Subsidiary of a foreign country established in the EU.

The subsidiary of a foreign country established in the EU is eligible in these circumstances:

Recipients of EDIP funding must be established in the EU or in an associated e Whether the third-country entity controlling it has been subject to foreign direct
country. The infrastructure they use must also be established in the EU or an investment (FDI) screening within the meaning of Directive (EU) 2019/452.

e If the EU country where the subsidiary is established provides guarantees to the
Comission regarding the preservation of the EU's interests and security.

e If the EU country in which the subsidiary is established provides guarantees that the
third country will not hinder the action or impose limitations, including in the area of
intellectual property.

o [f the third country does not have access to confidential information relating to the
action and if the employees taking part in the action have security clearance issued by
an EU MS.

e The EU State in which the subsidiary is located may provide other guarantees if it
considers this necessary.

The Commission must communicate to the EDIP Programme Committee (and therefore to all

associated country. Moreover, recipients must not be subject to the control of a

third country or a third country entity.

MS) the name of any subsidiary considered eligible under the above rules.

19 Articles 9 and 10 of the proposal for a regulation COM(2024) 150 final of 5 March 2024 establishing the European Defence Industry Programme and a framework of measures to ensure
the timely availability and supply of defence products ('EDIP').
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Contractors and subcontractors to whom eligible States may turn for joint

procurements co-financed by SAFE loans must meet the following 7 criteria:

1.

They must be established in the EU, Norway, or Ukraine, and their
executive management structures must also be located there.

They must not be under the control of a third country or of a third-country
entity that is not established in the EU, Norway, or Ukraine.

An entity established in the Union and controlled by a third country may
participate in a joint acquisition if it has undergone screening in
accordance with Regulation (EU) 2019/452 on foreign direct investment
(FDI).

The infrastructure, assets and resources used for the purposes of the joint
acquisition must be located in the territory of the EU, Norway, or Ukraine.
The cost of components originating outside the EU, Norway, and Ukraine
must not exceed 35% of the total cost of the components involved (not
the estimated cost of the final product, which includes assembly). No
component may originate from a third country that acts contrary to the
interests of the Union.

Subcontractors covering between 15% and 35% of the contract value are
eligible provided that their contractual relationship with the prime
contractor is pre-existing or provided that the latter undertakes to study
the feasibility of an alternative within the EDTIB within two years.

For one category of weapons procured through SAFE, the concept of
design authority does not apply. For another category, it does. Under
SAFE, design authority means that contractors must have the ability to
decide, without restrictions imposed by third countries or by third-country
entities, on the definition, adaptation and evolution of the product’s
design—including the legal authority to replace or disassemble
components subject to such restrictions.

The categories of weapons for which the design authority must be European

are:

Entities established in the EU or Norway and controlled by a third country that have not been
screened under Regulation (EU) 2019/452 on Foreign Direct Investment (FDI) may still be
eligible if they provide guarantees—verified by the Member State in which they are
established—confirming that:

e Their participation does not compromise the security interests of the Union;
e The third country does not prevent the entity from fulfilling the contract;
e The third country does not have access to classified information.
These guarantees may be based on a standardised model provided by the Commission.

Infrastructure, assets and resources located outside the EU/Norway may be used for the
purposes of the action only in exceptional cases, where no viable alternative is available to
the eligible entity carrying out the action, and provided the security interests of the Union

are upheld.

Countries that share the Union’s values and participate in a joint acquisition under the SAFE
programme may conclude bilateral or multilateral agreements with the EU to define the
conditions under which their entities may be eligible to take part in such joint acquisitions.
These countries include:

e Candidate or potential candidate countries for EU accession;
e Countries that have concluded a security and defence partnership with the EU.

These agreements shall establish:

e The terms of any financial contribution the third country must provide to the joint
acquisition (third countries may not receive EU loans);

e The conditions under which contractors and subcontractors from the third country
may participate;

e  Rules concerning the location of infrastructure and resources used by the third-
country contractors or subcontractors participating in the joint acquisition;

20 Articles 16 and 17 of Regulation COM(2025) 122 final of 19 March 2025 establishing the instrument "Acting to ensure Europe's security by strengthening the European defence industry"
("SAFE instrument"), as amended by COREPER.
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Air and missile defence,

Surface and sub-surface maritime capabilities,

NATO Class 2 and 3 drones and related counter-drone systems,
Strategic enablers (strategic airlift, air-to-air refuelling, C4ISTAR
systems, space-based assets and services, etc.),

Protection of space-based systems,

Artificial intelligence and electronic warfare.

The categories of weapons for which the design authority may not be European

are:

Ammunition and missiles,

Artillery systems and long-range precision strike capabilities,

Land combat capabilities and their support systems (including soldier
equipment and infantry weapons),

Small drones (NATO Class 1) and related counter-drone systems,
Protection of critical infrastructure and the cyber domain,

Military mobility and counter-mobility.

Rules concerning the cost of components originating from the third country;

Rules concerning restrictions imposed by third countries on the definition,
adaptation and evolution of the design of the defence product acquired with SAFE
support;

Appropriate measures to ensure the security of supply of the procured product;
Measures relating to standardisation and interoperability.
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