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T

he maritime disputes in East Asia have multiplied over the past few years, in
parallel with the economic growth of the countries in the region, the rise of
nationalist movements, fears and sometimes fantasies regarding the
emergence of the People’s Republic of China (PRC) as a global power,
increasing military expenses, as well as speculations regarding the potential resources
in various disputed islands. None of these disputes is new however, as some have been
subject to frictions for decades, if not centuries in a few cases. At the same time, none of
these disputes has ever been at the origin of a major conflict between Asian countries.

The current situation appears to be, at the practical level, an opposition between
lawyers, historians and strategists, each of these categories being represented at various
levels within all the countries involved in the disputes. The experts also agree to
disagree on what sort of paradigms they mostly rely on, and prove that these disputes
are neither exclusively legal, nor historical or based on States strategies. They cannot
also be strictly confined to the field, although rather large, of geostrategy. They are
instead geopolitical, as they combine all those interpretations and arguments, which has
the effect of limiting the possibilities to engage comprehensive dialogues among the
parties.

The question whether these disputes can be discussed at the continental level (East
Asia) instead of focusing on more regional approaches also has to be raised. A significant
number of recent academic works, some of them particularly relevant, have studied the
case of South China Sea disputes (Buszynski and Roberts, 2014; Jayakumar and
Beckman, 2014; Wu and Nong, 2014). At the same time, some good works have been
published on the East China Sea disputes (Samuel, 2013; Manicom, 2014). These
publications mostly emphasize on the arguments of different actors involved in the
disputes, as well as the historical background. However, the number of works that
attempt to expand the analysis at the continental level is rather limited. At the security
level, Ralf Emmers’ edited book (2012) is perhaps one of the most comprehensive as it
covers the entire zone. At the legal level, Min Gyo Koo’s monograph (2010) provides
useful information, although this work has been published prior to the rising tensions
that led to the current situation. Assessing Maritime Disputes in East Asia attempts to
combine these different elements in order to offer a comprehensive overview of
different aspects at stake in the maritime disputes in East Asia. It also aims at
understanding whether the resurgence of the maritime disputes in East Asia may be
studied on a case by case basis, or should be analyzed as a regional phenomenon with
common characteristics.
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HISTORICAL DISPUTES AND LEGAL INTERPRETATIONS: PRACTICAL
AND THEORETICAL APPROACHES
One may observe at the same time similarities and major differences in the various
maritime disputes in East Asia, depending on whether the emphasis has to be put on
situations that can be analyzed through a “regional” angle, or must to the contrary be
based on case-by-case studies. One may consider the proximity in the history, the
rhetoric and of course in the potential consequences in some disputes that are not
supposedly having anything in common, that add to the fact that the impact of these
disputes can be seen at the regional level, if not international in some cases.

On the other side, the maritime disputes often reflect tensions among the neighboring
States in East Asia, and carry their own specificities. Some cases, such as the dispute
between Japan and the PRC, oppose what we may consider symmetrical actors, while
others such as the disputes in the South China Sea confront asymmetrical actors.
What is the impact of history? How can we explain the fact that most cases have
emerged in parallel, and are mostly unresolved cases? Why are maritime disputes in
East Asia seemingly more difficult to resolve than in other regions, if it is the case? Shall
we interpret these disputes as the demonstration of the existence of an East Asian
security knot?

The importance of islands has considerably increased since 1994 and the enactment of
the 1982 UN Convention on the Law of the Sea (UNCLOS), that authorizes States to claim
a space up to 200 miles around the islands under their sovereignty as part of their
Exclusive Economic Zones (EEZ). The UNCLOS defines three distinct areas-territorial
waters, exclusive economic zones, and international waters. Territorial waters are those
under government sovereign control and legally recognized as twelve nautical miles
from the low water mark of a coastal state. This zone is under the exclusive control of
the state, but ships of all nations are allowed innocent passage. Beyond twelve nautical
miles is the Exclusive Economic Zone (EEZ), which extends seaward to 200 nautical
miles. Within an EEZ, the coastal state has sovereign rights to use and exploit marine
resources such as oil exploration, seabed mining, and fishing. The international
community still enjoys the rights and freedom of navigation and overflight in the EEZ, as
well as the ability to lay submarine telecommunications cables and other non-resource
related uses of the oceans. Beyond 200 miles is considered international waters (high
seas) where all coastal and non-coastal states have equal access and enjoy the freedom
of the seas and other activities; coastal States may claim extended continental shelves
under article 76, where they enjoy sovereign rights on resources in the seabed and
subsoil but must prove there is a physical extension of the continental shelf beyond the
200-mile limit. The UNCLOS has become something of a Constitution for the oceans, and
most of its legal authority remains intact (Tuerk, 2012; Tanaka, 2015).
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However, although Article 121 of the UNCLOS mentions that rocks that cannot sustain
humans and/or economic activities cannot be taken into account, the treaty has had the
effect of enhancing maritime disputes sometimes forgotten, as States started to claim
territories for which they had not shown much interest in recent history, and sometimes
never at all. The absence of clear borders and identifications of EEZ in several cases has
increased the tensions, as the States involved have been tempted in giving different
interpretations of history. In that sense, the UNCLOS opened a Pandora box in redefining
borders, sovereignty and economic zones according to parameters that combined
together various aspects and levels of the claims (Pan, 2007; Song and Tønnesson,
2013). Although similar disputes may be observed in several regions on the planet, East
Asia concentrates all types of maritime disputes, approaches, and arguments, and
considering the growing importance of that region at economic, security, political or
diplomatic levels. These disputes, from Dokdo/Takeshima to the Paracels, through
Senkaku/Diaoyu and Spratlys, appear critical to the establishment of both bilateral and
multilateral dialogues. As a consequence, UNCLOS has “not only provided a legal and
normative discourse on Asia’s maritime affairs but also created or magnified maritime
disputes in Asia” (Tsai, 2016: 75).
It may be recalled here that all the States involved in the maritime disputes in East Asia
are parties to the UNCLOS. In East Asia at large, only the Democratic People’s Republic of
Korea (North Korea) and Cambodia are just signatories. By comparison, a significant
number of States in Latin America or the Middle East are not even signatories. Does that
demonstrate the limits of UNCLOS, since the maritime disputes have not been solved in
Asia, more than twenty years after the implementation of the convention?

In parallel with the extension of the territories and potential activities within the EEZ,
the UNCLOS has also been taken as an opportunity to secure sea lines, especially for
countries such as the PRC or the Republic of Korea, where a “Mahanian” interpretation
of the international regulations has been observed considering the dependence on
international trade and the importance of access to international waters. Similar
observations can be made in the South China Sea, notably the case of the PRC, Vietnam,
or Malaysia.

The nationalistic sentiment also undoubtedly plays a significant role in some of the most
ferocious maritime disputes in East Asia. It is particularly sensitive in the East China Sea
(Manicom, 2010), but also visible in the South China Sea. The rivalry between Japan and
the PRC on one side, and Vietnam and the PRC on the other, are just two examples of a
paradigm that can be repeated in most situations, with more or less impact on the
national postures. However, one cannot consider some sort of determinism in the
territorial and maritime disputes in East Asia only based on nationalistic sentiment.
Interestingly and in various cases, Asian countries have proven willing to compromise in
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order to manage and resolve their disputes, and whether through negotiation or the
implication and arbitration of a third party, the pace and creativity of such solutions has
significantly increased in the past few years. These agreements hold interesting lessons
for the current crisis. For instance, the 2000 agreement delimiting the Sino-Vietnamese
maritime border in the Gulf of Tonkin created China’s only resolved maritime boundary
to these days. The so-called Tonkin Agreements might have enabled future deals, and
China made significant compromises in order to reach a deal. At the same time, both
Beijing and Hanoi did not use their respective interpretation of the UNCLOS in the
negotiation. Rather, international law provided several focal points for the two parties
(especially since none had yet ratified the UNCLOS) to cooperate and delimit their
respective territorial sees, EEZs and continental shelves. This nuanced approach to legal
norms allowed the two countries to reach an agreement. Although covering a small area
and not including the disputed islands, these agreements tend to demonstrate to
possibility for countries such as China and Vietnam to come to a dialogue in order to
solve their maritime border disputes (Colson and Smith, 2005: 3745-3758).

In 2008, the International Court of Justice also resolved a decades-long dispute between
Malaysia and Singapore over Pedra Branca, South Ledge and the Middle Rocks (ICJ,
2008). In 2009, Malaysia and Vietnam made a submission to the Commission on the
Limits of the Continental Shelf in which they extended claims to the seabed in the South
China Sea, and agreed to pursue joint development in the disputed area. The agreement
was, however, rejected by the Philippines, also member of the ASEAN, which tends to
indicate the limits of such deals at the regional level. The March 2012 decision taken by
the International Tribunal for the Law of the Sea (ITLOS) in the Bangladesh/Myanmar
maritime border dispute also opened new- possibilities for peaceful resolution of similar
cases in the region. It was followed by the civil fishery agreement between Taipei and
Tokyo in April 2013 in the particularly disputed Senkaku/Diaoyu islands (see Chapter 7
for further details) and the 2014 agreement between the Philippines and Indonesia on
an EEZ boundary in the Celebes Sea that set aside historical claims between the two
countries as ancient as the 1898 Treaty of Spain.

Empirically, these recent examples prove at the same time that the maritime disputes in
East Asia have several factors in common (historical, political, legal, economic and
more), but also that there is no particular determinism in the directions taken to solve
them. At the theoretical level, the realist and geopolitical approach that traditionally
explores the national interest and the national resources is disputed and well
complemented by the liberal approach that advocates the abandon of sovereignty and
the respect of international laws, and by the constructivist school, particularly on
emphasizing on domestic factors and contributing to the formulation of a nationalistic
sentiment. The constructivist approach considers the integration of the various levels of
analysis in international relations, which have increasingly come to dominate
contemporary theories of diplomacy. One may also take into account the various
5
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dimensions of territorial disputes, including material, ideational, structural and
legalistic/normative.

THE EMERGENCE OF CHINA AS A NEW PARADIGM
As China’s economic ascent facilitates growing military capabilities and assertiveness in
its regional environment, as a response to what is perceived as a threat or an attempt to
compete with an emerging superpower, other players are also experiencing their own
rise in nationalism and military capability, and have exhibited greater willingness to
stake territorial claims.
More than discussing the reality of the modernization of China’s military capabilities,
especially in the navy, one may consider the strong impact on China’s neighbors,
especially those engaged in maritime disputes with Beijing. In August 2011, Japan’s
Prime Minister Yoshihiko Noda publicly expressed his country’s concerns regarding the
rapid development of Chinese capabilities at sea, that summarizes most of China’s
neighbors’ current fears:

China’s rapid military build-up and expansion of the range of its military
activities, coupled with a lack of transparency of its strategic intentions, are a
cause of concern for Japan and the whole region. China’s high-handed attitude
toward other countries, when seen against the backdrop of its military
capabilities and recent behavior in the South China Sea and elsewhere, may
destabilize the international order within the region (quoted in Till, 2012: 22-23).

At the same times, China has been reclaiming more than 2,900 acres of territory in the
islands under Beijing’s control since December 2013. It is more than all other claimants
combined in the past four decades. Various satellite images have shown unprecedented
activity in different islands, including the possible construction of helipads, airstrips,
piers and radars. China’s land development has obvious and profound security
implications. The potential to deploy China’s military forces to several occupied islands
boosts China’s power projection, extending its operational range south and east by as
much as 1,000 kilometers. This new- capacity has raised deep concerns among China’s
neighbors that led the Filipino expert Richard Javad Heydarian to mention in a recent
publication the “tragedy of small-power politics” (Heydarian, 2015: Chapter 4) as a
reference to the difficulties for countries such as Vietnam and the Philippines to resist to
China’s claims.
For many experts, China’s maritime capabilities remain however still weak in
comparison with other major powers, the U.S. in particular, while the continental power
is often perceived as Beijing’s key of its emergence as a military superpower (Ye, 2011:
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259). As Lyle Goldstein also explains, “China remains relatively weak in the crucially
important middle domain of maritime power, between commercial prowess and hard
military power, which is concerned with maritime governance – enforcing its own laws
and assuring ‘good order’ off its own coasts” (Goldstein, 2010: 127). However, China has
considerably boosted its navy capabilities in the past decade, to the point that it can be
identified as the priority for the development of the People’s Liberation Army (PLA), and
a key element of Beijing’s foreign policy (Cabestan, 2010; Cole, 2010). In parallel, the
other powers of the region have also enhanced their capabilities, from Japan to India,
including the Republic of Korea, Vietnam, the Philippines, Indonesia, Singapore, and
since the new arms package announced in Washington, DC, in December 2015, the
Republic of China (Taiwan). Most of these postures, developments and acquisitions
appear to be linked to China’s emergence as a military superpower in the region,
whether these countries perceive it as a potential threat or an opportunity.

China’s new capabilities, along with a new military strategy – although still quite unclear
at this stage – have had the effect of changing the balance of maritime powers in the
region, with direct implications on the disputed islands and maritime zones. On top of
that, China is directly involved in most of the maritime disputes in East Asia – but not all
of them, as this volume indicates – and has loudly claimed several islands and maritime
zones in parallel with its new maritime capabilities. For these reasons, one may consider
China as a key element in East Asia’s current maritime disputes, not only because of
Beijing’s intentions, but also considering the other countries’ anticipations and/or
reactions to what is sometimes presented as a “power shift” (Hagstrom, 2012).
Beijing also tends to react to the other Asian powers’ postures. For instance, China’s
ratification of the UNCLOS has been largely influenced by the posture of its neighbors,
more than a comprehensive agreement on the terms of the convention, notably on
maritime disputes. Korea and Japan ratified the UNCLOS in 1996.As Xue Guifang points
out, “to safeguard its maritime interests, China had to follow suit without delay.
Regardless of the concerns for maritime security and disputes with its neighbors, and in
spite of dissatisfaction with some of the UNCLOS provisions and innumerable
implementation challenges, China ratified the UNCLOS on 15 May 1996 and formally
announced the establishment of its EEZ” (Xue, 2010: 179).
Another example of Chinese reaction is of course the Senkaku/Diaoyu dispute in its
current phase, since Beijing nationalist posture is the direct result of Japan’s government
decision to nationalize the islands in 2010, after purchasing it from private investors
(Courmont, 2014). The dispute has a long history, but made a significant turn after this
decision, and China’s reaction to it.

Globalization – including extensive free trade pacts between claimants – and more
recent developments like the U.S. “pivot” to Asia under the Obama Administration have
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further connected the two disputes, raising the question of international implications as
well as international involvement. It is also the
The development of a multilateral, binding code of conduct between China and ASEAN
countries is often cited as a way of easing territorial disputes in the South China Sea.
The parties have already agreed upon multilateral risk reduction and confidencebuilding measures in the 2002 Declaration on the Conduct of Parties in the South China
Sea, but none have adhered to its provisions or implemented its trust-building
proposals. While China has historically preferred to handle all disputes bilaterally, the
resumption of negotiations between Beijing and ASEAN still holds promise for
reinvigorating a multilateral framework toward greater cooperation and conflict
resolution.

If confrontation were to involve Japan in the East China Sea or the Philippines in the
South China Sea, the United States would be obligated to consider military action under
the defense treaties signed with these countries. However, experts note that
Washington’s defense commitments to Tokyo are stronger than those to Manila. Under
its treaty obligations, the United States would have to defend Japan in the case of an
armed attack; the U.S.-Philippine treaty holds both nations accountable for mutual
support in the event of an “armed attack in the Pacific Area on either of the Parties”.
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